GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH &..., 2013 WL 9541123...

2013 WL 9541123 (Minn.) (Appellate Brief)
Supreme Court of Minnesota.

GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH & WELFARE FUND “A,” et al., Plaintiffs-Respondents,
V.
CVS CAREMARK CORPORATION, et al., Coborn's Incorporated, Kmart
Holding Corporation, et al., Snyder's Drug Stores (2009), Inc., et al., Target
Corporation, Walgreen Co., Wal-Mart Stores, Inc., Defendants-Appellants.

No. A12-1555.
October 7, 2013.
Amicus Curiae Brief and Appendix of the State of Minnesota, By Its Attorney General
David L. Hashmall (#138162), Felhaber, Larson, Fenlon & Vogt, PA, 220 South Sixth Street, Suite 2200, Minneapolis, MN
55402, (612) 339-6321.

Perrin Rynders (pro hac vice), Bryan R. Walters, Varnum LLP, Bridgewater Place, P.O. Box 352, Grand Rapids, Ml
49501-0352, (616) 336-6000.

John W. Barrett, Bailey & Glasser, LLP, 209 Capitol Street, Charleston, West Virginia 25301, for plaintiffs-respondents,
Graphic Communications Local |b Health & Welfare Fund “A”, et al.

Lori Swanson, Attorney General, State of Minnesota, Alan |. Gilbert (#0034678), Solicitor General, Jennifer Y atskis Dukart,
(#0388616), Assistant Attorney General, 445 Minnesota Street, Suite 1100, St. Paul. Minnesota 55101-2128, (651) 757-1450,
(651) 296-1410 (TTY), for amicus curiae State of, Minnesota, by its Attorney General.

Kevin D. Hofman (#0179978), Ronald B. Peterson (#0086344), Halleland Habicht, PA, 33 South Sixth Street, Suite 3900,
Minneapolis, MN 55402, (612) 836-5500, for defendant-appellant, Coborn's Incorporated.

Lewis A. Remele, Jr. (#90724), Christopher R. Morris (#230613), Bassford Remele, 33 South Sixth Street, Suite 3800,
Minneapolis, MN 55402-3707, (612) 333-3000, for defendant-appellant, CV S Caremark Corporation, et al.

James K. Langdon (#171931), Dorsey & Whitney, 50 South Sixth Street, Suite 1500, Minneapolis, MN 55402-1498, (612)
340-2600, for defendant-appellant, Snyder's Drug Stores (2009), Inc., et al.

Tracy J. Van Steenburgh (#141173), Nilan Johnson Lewis, PA, 120 South Sixth Street, Suite 400, Minneapolis, MN 55402,
(612) 338-1838, for defendant-appellant, Kmart Holding Corporation, et al.

Mark S. Olson (#82120), Mark Schneebeck (#348922), Oppenheimer Wolff & Donnelly LLP, Campbell Mithun Tower, Suite
2000, 222 South Ninth Street, Minneapolis, MN 55402-3338, (612) 607-7000.

Hugh F. Y oung, Jr., Product Liability Advisory Council, 1850 Centennial Drive, Suite 510, Reston, VA 20191, (703) 264-5300,
for amicus curiae Product, Liability Advisory Council, Inc.

Leah Ceee O. Boomsma (#0389885), Briggs and Morgan, PA, 2200 IDS Center, 80 South Eighth Street, Minneapolis, MN
55402, (612) 977-8400, for amici curiae National, Association of Chain Drug Stores; National Community Pharmacists; et. al.

Dale O. Thorngjo (#162048), Lance D. Meyer (#0393073), O'Meara Leer Wagner & Kohl, PA, 7401 Metro Boulevard, Suite
600, Minneapolis, MN 55439-3034, (952) 831-6544, for amicus curiae Minnesotans, for Lawsuit Reform.

Mext


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0223906901&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0212869001&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0123837001&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0165328001&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255856401&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0198618401&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0389968601&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0184955001&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0181133401&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0157707701&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183212201&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330519401&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0275340901&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0141722801&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0356008201&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0247004501&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0191272801&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0484731801&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH &..., 2013 WL 9541123...

David R. Marshall (#184457), Joseph J. Cassioppi (#388238), Fredrikson & Byron, PA, 200 South Sixth Street, Suite 4000,
Minneapolis, MN 55402, (612) 492-7000, for defendant-appellant, Wal-Mart Stores, Inc.

Wendy J. Wildung (#117055), Craig S. Coleman (#0325491), Faegre Baker Daniels LLP, 2200 Wells Fargo Center, 90 South
Seventh Street, Minneapolis, MN 55402, for defendant-appellant, Target Corporation.

Todd A. Noteboom (#240047), Elizabeth Wiet Reutter (#316957), Leonard Street & Deinard, 150 South Fifth Street, Suite
2300, Minneapolis, MN 55402, (612) 3356-1500, for defendant-appellant, Walgreen Co.

William L. Davidson (#201777), Lind Jensen Sullivan &, Peterson, PA, 1300 AT&T Tower, 901 Marquette Avenue South,
Minneapolis, MN 55402, (612) 333-3637, for amicus curiae Minnesota, Defense Lawyers Association.

Donald R. McNeil, Stephen F. Buterin (#0248642), Heley, Duncan & Melander, PLLP, 8500 Normandale Lake Blvd, Ste 2110,
Minneapolis, MN 55437, (952) 841-0001, for amicus curiae National, Labor Alliance of Health Care Coalitions.

*i TABLE OF CONTENTS

TABLE OF AUTHORITIES ...ttt et st bbbttt et b e i
THE STATE OF MINNESOTA'S INTEREST ..ottt sttt 1
ARGUMENT ..ttt bbbt e bbb e £ £ e b b e £ 4 £ e bk et e £ s b b e b e £ s o b e b et e e bk et e b b e b e s e bebene 4
I. The CFA Prohibits Material Omissions And Does Not Require A Common Law Duty Of Disclosur ........ 4
A. The CFA Prohibits Material Omissions That Constitute Fraud, Misrepresentations, Misleading 4
SLAEMENTS OF DECEPLION ....etitiieiitiiterte sttt sttt he b e bt sae b e s besbesb e be s bese e b e ne e e e e eaeeseeseebeebesaesaesbesbeses
B. The CFA Does Not Require A Common Law Duty t0 DiSCIOSE ......ccevverieierieiieieeeeeereeesiese e 7
1. ASTHE COURT DECIDED IN GROUP HEALTH, THE CAUSAL NEXUS REQUIRED FOR 9
A PRIVATE PARTY To RECOVER DAMAGES UNDER THE CFA MAY BE PROVEN BY
DIFFERENT TYPES OF EVIDENCE DEPENDING ON THE PARTICULAR CASE ..o,
A. As A Public Prosecutor, The Attorney General Has Broad Authority To Enforce The CFA And Obtain 9
Restitution FOr INJUIEA VICHIMS .....civiiieieiececeecee st sttt se e st te e saentesteseenaenee e eneenenns
B. The Court Should Retain The Flexible Group Health Standard For Proving Damages In Private 13
ALLOrNEY GENEFAl ACLIONS ..ot r et e e a e st e s besee st e e s e e saenteneeneeseeseeseeneesensenaeseenees
[1l. THE CFA APPLIES TO CLAIMS AGAINST REGULATED ENTITIES ......cooiiiirereeeerenenreneeens 15
A. The CFA Unambiguously Appliesto Claims Against “Any Person.” ........cccerinnennienenesenesenennne 16
B. The Scope of the Attorney General's Powersto Enforce Laws Other Than the CFA Under Section 8.31 19
Is Not Properly Before the Court, And In Any Event, Appellants Erroneously Interpret The Statute.............
L@ 1[0 I 15 T 22
*ii TABLE OF AUTHORITIES
FEDERAL COURT CASES
Fed. Trade Comm‘nv. Sperry & Hutchinson Co., 405 U.S. 233 (1972) ... 1
Forcev. ITT Hartford Life & Annuity Ins. Co., 4 F. Supp. 2d. 843 (D. 1
T T K ) S
FTC v. Inc21.com Corp., 745 F. Supp. 2d 975 (N.D. Cal. 2010) ............... 12,13
Khoday v. Symantec Corp., 858 F. Supp. 2d 1004 (D. Minn. 2012) .......... 56
Kaciemba v. GD Searle & Co., 680 F. Supp. 1293 (D. Minn. 1988) ......... 17
Lorillard Co. v. FTC, 186 F.2d 52 (4th Cir. 1950) ......cccccevvrvvrrerererrseeen 6
Nader v. Allegheny Airlines, Inc., 426 U.S. 290 (1976) .......cccoceveevuerercennnns 19
Plotkin v. IP Axess, Inc., 407 F.3d 690 (5th Cir. 2005) ......c..cccceveervreereene. 6
Porter v. Warner Holding Co., 328 U.S. 395 (1946) ......cccccvvvrvrvrereennenes 12
Saucier v. Countrywide Home Loans, 64 A.3d 428 (D.C. 2013) ............... 8
Satev. Fleet Mortg. Corp., 158 F. Supp. 2d 962 (D. Minn. 2001) ............ 6, 8, 18
United States v. Rx Depot, Inc., 438 F.3d 1052 (10th Cir. 2006) ............... 12
V.SH. Realty v. Texaco, Inc., 757 F.2d 411 (1st Cir. 1985) .....c.ccccvvrurune 8
*iii STATE COURT CASES
Abraham v. Cnty, of Hennepin, 639 N.W.2d 342 (Minn. 2002) ................ 18, 19
City of Brainerd v. Brainerd Invs. P ‘ship, 827 N.W.2d 752 (Minn. 2013) 16


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0125610501&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0411393001&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0215263101&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0328820601&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171273801&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0328085001&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188527701&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218337701&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0297060501&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127083&pubNum=0000780&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998091291&pubNum=0004637&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998091291&pubNum=0004637&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023186311&pubNum=0004637&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027309680&pubNum=0004637&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988030654&pubNum=0000345&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951118954&pubNum=0000350&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142387&pubNum=0000780&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006514276&pubNum=0000506&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114816&pubNum=0000780&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030385821&pubNum=0007691&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001535171&pubNum=0004637&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008505667&pubNum=0000506&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985113716&pubNum=0000350&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002136645&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030114939&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH &..., 2013 WL 9541123...

City of Rochester v. Peoples Coop. Power Assoc., Inc., 483 N.W.2d 477 19
(MINN. 2992) .. bbb

Connick v. Suzuki Motor Co., Ltd., 675 N.E.2d 584 (11I. 1996) ................. 8,9
Curtisv. Altria Grp., Inc., 813 N.W.2d 891 (Minn. 2012) ........ccccccevrueuene 10, 11, 14
Graphic Commc‘ns. v. CVS Caremark Corp., 833 N.W.2d 403 (Minn. Ct. 19
N o o 2 0 ) TSR

Greenv. H & RBlock, Inc., 735 A.2d 1039 (Md. 1999) .......ccceveerereruenenes 8
Group Health Plan, Inc. v. Philip MorrisInc., 621 N.W.2d 2 (Minn. passim
200L) ©.eiueerereeiee ettt b bt e b s

Hardin Cnty. Sav. Bank v. Hous, & Redevelopment Auth. of Brainerd, 5
821 N.W.2d 184 (MiNN. 2012) .....coceururirererieieirenieieenesieie e

In re Application of Minn. Power, No. A11-0352, N.Ww.2d _ , 2013 16
WL 5229779 (Minn. Sept. 18, 2013) ......cceverereerrrererenierenesesieee s

In re Matter of M.D.O., 462 N.W.2d 370 (Minn. 1990) ........cccccevvevrurnene. 19
In re Walser Automotive Group, Inc., No. 02-000871 (4th Dist. Minn. 18
2002) et R et

Johnson v. Cook County, 786 N.W.2d 291 (Minn. 2010) ......c..cceceeevrrvrnnne. 9
Johnson v. Hewlett-Packard Co., No. CX-01-1641, 2002 WL 1050426 6
(Minn. Ct. App. May 22, 2002) .....cccevereereereereeieeeeesesesese e sseseeseeseensenes

*iv. K.A.C. v. Benson, 527 N.W.2d 553 (Minn. 1995) ........c.ccccevererienennnn. 17
KSTP-TV v. Ramsey County, 806 N.W.2d 785, 790 n.6 (Minn. 2011) ....... 16, 17
Liessv. Lindemyer, 354 N.W.2d 556 (Minn. Ct. App. 1984) ........ccceen.... 17
Ly v. Nystrom, 615 N.W.2d 302 (Minn. 2000) .......ccceevereerereereerinenienens 6, 8, 15
Morrisv. American Family, 386 N.W.2d 233 (Minn. 1986) ............c........ 20
Naglev. N, Cent. Life Ins. Co., No. C4-01-663, 2002 WL 15689 (Minn. 17
Ct. ApP. Jan. 8, 2002) ....c.eoerereeeeeerirerieiereseseeiese et

Newell v. Randall, 19 N.W. 972 (1884) ......ccorrrrenririnienerenieiesesesieieeenes 5
People v. Toomey, 203 Cal. Rptr. 642 (Cal. Ct. App. 1984) .....cccecereruenene 13
Peterson v. BASF Corp., 675 N.W.2d 57 (Minn. 2004) .......cccccccevriereennne 14, 15
Reider v. Anoka-Hennepin School Dist., No. 11, 728 N.W.2d 246 (Minn. 9
2007) vttt b et bbb bbb

Schermer v. &, Farm Fire & Cas. Co., 702 N.W.2d 898 (Minn. Ct. App. 21
2005) ..vuiuerertetee ettt b bbbt bbbt e b es

State v. Abbott Labs., No. 62-CV-12-4065 (2nd Dist. Minn. 2012) ........... 18
Satev. Alpine Air Prods., Inc., 490 N.W.2d 888 (Minn. Ct. App. 1992) .. passim
Satev. Alpine Air Prods., Inc., 500 N.W.2d 788 (Minn. 1993) ................ 5
Sate v. American Family Mutual Insurance Co., 609 N.W.2d 1 (Minn. 21
Cl. APP. 2000) .ouevireiiiiiesre s

*v Satev. Am, Family Prepaid Legal Corp., No. A11-1848, 2012 WL 2,6,12,21
2505843 (Minn. Ct. App. JUlY 2, 2012) .....ccccevereieeriesiereeeeeeeseeesesne e

Sate v. Burton, No. 03-cv-09-719 (7th Dist. Minn. 2012) .........ccccceeevenee. 2
Sate v. Carufel, 783 N.W.2d 539 (Minn. 2010) ......ccceeeeveevercvrrenrernreeseenens 16
Sate v. Cheap2Dial Telephone, LLC, No. 27-cv-11-457 (4th Dist. Minn. 2
20 112

Sate v. Heiges, 806 N.W.2d 1 (Minn. 2011) ......ccccoevereieneienenenienerieeeene 10
Sate v. Philip Morris, Inc., 551 N.W.2d 490 (Minn. 1996) .........c.cccveuns passim
Sate v. Reputable Rare Coins, LLC, No. 27-cv-11-3169 (4th Dist. Minn. 2
240 1 ) ST

State v. von Behren, No. 27-cv-04-12164 (4th Dist. Minn. 2008) .............. 2
Swedeen v. Svedeen, 134 N.W.2d 871 (1965) .....ccoveereeeerenererinenerenieieeens 5
West v. Carter, 712 S\W.2d 569 (Tex. App. 1986) ......ccceeererereerererierenenenens 8
Wiegand v. Walser Auto. Groups. Inc., 683 N.W.2d 807 (Minn. 2004) ..... 8 14
Workers Comp. Reinsurance Ass ‘n v. Wells Fargo Bank, N.A,, 17
A11-1260, 2012 WL 1253094 (Minn. Ct. App. Apr. 16, 2012) .................

STATE STATUTORY AUTHORITIES

MiINN, SEEE. 8 8.31 ...t passim
MinN. Stat. 8 45.026 ......ccviererieiiiririeieie ettt 21
MinN, Stat. 8 B0K .46 ......ccoeueuiriririeiiereririeene st 21

Mext


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992080267&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992080267&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996236082&pubNum=0000578&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027797543&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030470376&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030470376&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999198997&pubNum=0000162&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063461&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063461&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028639378&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028639378&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031588251&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031588251&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990156298&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022636547&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002330146&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002330146&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995046095&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026515973&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_595_790&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_790
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984142360&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000462225&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986122764&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002042869&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002042869&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1884009066&pubNum=0000594&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984128890&pubNum=0000227&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004144167&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011629003&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011629003&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007243800&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007243800&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992159668&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993109548&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000091485&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000091485&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028079098&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028079098&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021866922&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025881634&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996168467&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118440&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986127847&pubNum=0000713&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004778649&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027501319&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027501319&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS8.31&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS45.026&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS60K.46&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH &..., 2013 WL 9541123...

MinNN. Stat. 8 325F.68 .....cocvriririeeriririeee et 16, 17

Vi Minn. Stat. 8 325F.69 ....oouiieeeeeeeeee e passim

MiNN. Stat. 8 325F.71 ..ottt 3,12

Minn. Stat. 8 645.08(1) ..ecueerererreeriririeirererieiee s e seeiene s 5

MiNN. SEEE. 8 B45.16 ....voveuieirieieiririeiee et 5,10
STATE RULES AND REGULATIONS

Minn. R. Civ. ApP. P. 129.03 ... e 1

ADDITIONAL AUTHORITIES

Brief of Amicus Curiae AARP at 2, Satev. Am, Family Prepaid Legal 3

Corp., No. A11-1848, 2012 WL 2505843, at *1 (Minn. Ct. App. July 2,

2002) ettt b et

U.S. Gen. Accounting Office, GAO-13-110, ELDER JUSTICE: National 2

Srategy Needed to Effectively Combat Elder Financial Exploitation 1

(2012) et

*1 THE STATE OF MINNESOTA'SINTEREST

The Minnesota Attorney General (“Attorney Genera” or “Office” or “ State”) submits this amicus brief on behalf of the State

of Minnesota.* The Office of the Attorney General, which has enforced the Consumer Fraud Act (“CFA”) for 50 years, has
a strong public interest in this case. The interests of the citizens of the State of Minnesota are well-served through the proper
application of the CFA, which isavital tool to stop fraudulent conduct, punish wrongdoing, and obtain restitution for victims
of unlawful activity.

The Attorney General's enforcement actions for CFA violations protect the public from fraud, scams, and con-artists, hold
lawbreakers accountable, and promote an honest marketplace for al Minnesotans. These actions arise in avariety of contexts
dueto theimagination and creativity of those who perpetrate fraud on our State's citizens. See, e.g., Forcev. ITT Hartford Life &
Annuity Ins. Co., 4 F. Supp. 2d. 843, 859 (D. Minn. 1998) (referring to “thefertility of human inventionin devising new schemes
of fraud.”) (citations omitted); Fed. Trade Comm'nv. Sperry & Hutchinson Co., 405 U.S. 233, 241 (1972) (referring to “unfair
practices’ under the Federal Trade Commission Act and stating “[t]here is no limit to human inventivenessin this field.”).

For example, under the CFA, the Office prosecuted a chiropractor who charged tens of thousands of dollars on credit cards

for which he fraudulently enrolled patients by *2 falsely listing other unsuspecting patients as co-applicants; 2 obtained an
injunction to stop a three-time convicted felon from luring people to give him money in exchange for promissory notes backed

up by fake collateral; 3 obtained ajudgment for restitution against a “telephone crammer” that billed over 2,500 Minnesotans
for long-distance tel ephone service that they never ordered; 4 obtained an injunction and judgment for restitution against agold

coin dealer who charged senior citizens, some in their 90's, thousands of dollars for coins that were never delivered; 5 and
obtained an injunction to stop further sales by a con artist who charged farmers and small business owners tens of thousands

of dollarsfor pole buildings that were never constructed. 6

Victimsof consumer fraud are often elder ly or vulnerable. “ Older adultsare particularly vulnerableto financial exploitation...” !

In an amicus curiae brief filed in support of the Office's CFA prosecution against a “living trust mill” that defrauded over

1,000 senior citizens, AARP recently pointed out: “retirement nest eggs are attractive targetsfor fraud...” 8 For that reason, the
Minnesota Legislature provided for enhanced *3 civil penalties of up to $10,000 “for each violation” against persons who
perpetrate consumer fraud against senior citizens. Minn. Stat. 8 325F.71, subd. 2 (2012).

The Attorney General regularly prosecutes CFA claims against those who exploit the elderly. For example, the Office
prosecuted under the CFA anursing home that accepted convicted sex offenders - who sexually and physically assaulted elder ly
and fragile patients - without disclosing their presence and that operated with rat and vermin infestation and other deplorable

conditions; ° an insurance agent for selling unlicensed long-term care plans to senior citizens in their 80's and 90's and not
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GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH &..., 2013 WL 9541123...

providing the promised coverage; 10 telemarketers that scared seniorsinto believi ng paramedics would not come to their home

if they refused to purchase amedical ID card; 1 and asecurity alarm company that used strong-arm tactics - including entering
a widow's home late at night and not leaving unless a sale was made - to enroll the elderly in five-year alarm monitoring

contracts. 12

The public interest is served through the vigorous prosecution of consumer fraud by the Attorney General and the proper
application of the CFA. Robust enforcement of the CFA through the combination of the unique authority of the Attorney General
and private attorney general actionsis essential to protecting the public.

*4 ARGUMENT

The people of Minnesota have been well-served by the CFA. This Court should, consistent with its past decisions, determine
that omissions are actionabl e and-refrain from writing into the CFA common law fraud elementsthat the Minnesota L egislature
expressly rejected. Based on the plain language of the statute, the Court should also apply the CFA to persons who may be
regulated under other provisions of Minnesota law.

I. The CFA Prohibits Material Omissions And Does Not Require A Common Law Duty Of Disclosure.

The CFA prohibits omissions of material fact and does not impose acommon law “duty to disclose” in order for the omissions
to be actionable. A court ruling that material omissions are not actionable under the CFA, or that they are only actionable if
there is an independent “duty to disclose,” is inconsistent with the plain language of the CFA and would impede the State's
ability to hold wrongdoers accountable for defrauding Minnesota consumers.

A. The CFA Prohibits Material Omissions That Constitute Fraud, Misrepresentations, Misleading Statements Or
Deception.

Subdivision 1 of section 325.69 provides:

The act, use, or employment by any person of any fraud, false pretense, fal se promise, misrepresentation,
misleading statement or deceptive practice, with the intent that others rely thereon in connection with the
sale of any merchandise, whether or not any person hasin fact been misled, deceived, or damaged thereby,
is enjoinable as provided in section 325F.70.

Minn. Stat. § 325.69, subd. 1 (2012) (emphasis added).

*5 Words and phrases in statutes are construed “according to their common and approved usage.” Minn. Stat. § 645.08(1)
(2012). “Every law shall be construed, if possible, to give effect to al its provisions.” Minn. Stat. § 645.16 (2012). Minnesota
courtshaverepeatedly held that omissionsareaform of fraud, misrepresentation, misleading statement or deception. SeeHardin
Cnty. Sav. Bank v. Hous. & Redevelopment Auth. of Brainerd, 821 N.W.2d 184, 194 (Minn. 2012) (“omissions of material fact
and representations’ that were “false and misleading” sufficiently pled element of negligent misrepresentation claim); Swedeen
v. Swedeen, 134 N.W.2d 871, 877 (1965) (“‘[I]f a party conceals a fact material to the transaction... it is as much a fraud as
if the existence of such fact were expressly denied, or the reverse of it expressly stated.”’); Newell v. Randall, 19 N.W. 972,
973 (1884) (“To tell half atruth only isto conceal the other half. Concealment of this kind, under the circumstances, amounts
to afalse representation.”).

The CFA therefore prohibits material omissions as recognized by numerous Minnesota court decisions. See, e.g., Satev. Alpine
Air Prods., Inc., 490 N.W.2d 888, 897 (Minn. Ct. App. 1992), aff'd, 500 N.W.2d 788 (Minn. 1993) (upholding the imposition
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of civil penalties under the CFA, where, among other things, acompany had “ sold over 140,000 air purifiers without disclosing
the units can emit dangerouslevels of ozone.”); Khoday v. Symantec Corp., 858 F. Supp. 2d 1004, 1018 (D. Minn. 2012) (CFA
“*support[s] omissions as violations when they are material and naturally affect consumers conduct”); Sate v. Fleet Mortg.
Corp., 158 F. Supp. 2d 962, 966-67 (D. Minn. 2001) (failure of mortgage company to adequately disclose that it was providing

*6 customer financial information to telemarketers sufficiently stated material omission claim under the CFA); seealso Statev.
Am. Family Prepaid Legal Corp., No. A 11-1848, 2012 WL 2505843, at *5 (Minn. Ct. App. July 2, 2012) (upholding judgment
for CFA violations that included omissions) SA. 35; Johnson v. Hewlett-Packard Co., No. CX-01-1641, 2002 WL 1050426,
at *4 (Minn. Ct. App. May 22, 2002) (unpublished) (“failing to disclose information about how much ink is in the [printer]
cartridges renders the statement [at issue] misleading”) SA. 4.

This conclusion is also supported by the principle that the CFA isto be “*broadly construed to enhance consumer protection.
See Ly v. Nystrom, 615 N.W.2d 302, 308 (Minn. 2000); Sate v. Philip Morris, Inc., 551 N.W.2d 490, 495-96 (Minn. 1996)
(stating CFA “reflect[s] a clear legislative policy encouraging aggressive prosecution of statutory violations’). Ruling that
material omissions are actionable under the CFA furthers the purpose of the statute. Indeed, scammers often tell some of the
truth, but not the whole truth. Lorillard Co. v. FTC, 186 F.2d 52, 58 (4th Cir. 1950) (stating “[t]o tell less than the whole truth
is awell known method of deception™); Plotkin v IP Axess, Inc., 407 F.3d 690, 702 (5th Cir. 2005) (stating “a half-truth is
sometimes more misleading than an outright lie”).

The Stateregularly prosecutes CFA claimsarising from the omission of material information. For example, as mentioned above,
the State prosecuted a nursing home under the CFA for failing to tell medically fragile patients that convicted sex offenders

*7 would be housed with them; 13 ayellow pages“look-alike” company for not adequately disclosing to small businesses and

churches that cashing small checks sent as advertisements would result in enrollment in the company's directory services; ¥ a

subprime mortgage broker for failing to disclose to homeowners that it was placing them into adjustable rate mortgages with

exploding interest rates; 15 and an arbitration company for hiding its extensive ties to the debt collection industry. 16

Material omissions are actionable under the CFA. A contrary result would be adeparture from the Court's precedent and unduly
restrict the State's ability to protect the public from such wrongdoing.

B. The CFA Does Not Require A Common Law Duty to Disclose.

The Minnesota Legislature clearly intended that common law requirements not be included in the CFA. As this Court stated
in Group Health Plan, Inc. v. Philip Morris Inc., “[w]e will not read an element into a statutory claim that the legislature has
not articulated and, to the contrary, hasindicated should be eliminated.” 621 N.W.2d 2, 13 (Minn. 2001). In enacting the CFA,
“the legidature clearly intended to make it easier to sue for consumer fraud than it had been to sue for fraud at common law.”
Sate v. Alpine Air Prods., Inc., 500 N.W.2d 788, 790 (Minn. 1993); see also *8 Philip Morris, 551 N.W.2d at 496; Ly,
615 N.W.2d at 308. The CFA “eliminates elements of common law fraud. Wiegand v. Walser Auto. Groups. Inc., 683 N.W.2d
807, 812 (Minn. 2004).

A “duty of disclosure” is acreation of common law. See, e.g., West v. Carter, 712 SW.2d 569, 573 (Tex. App. 1986) (stating
that “common law duty to disclose” “cannot be used to defeat” a statutory claim under Texas Deceptive Trade Practices Act).
Accordingly, a duty to disclose is not required for an omission to be actionable under the CFA. See, e.g., Alpine Air Prods.,
490 N.W.2d at 897 (upholding civil penalties under CFA against air purifier company that failed to disclose ozone dangers
without requiring a duty of disclosure); Fleet Mortgage, 158 F. Supp. 2d at 967 (concluding that no duty to disclose required
for Attorney General to state claim for fraud by omission under CFA).

This conclusion is consistent with rulings el sewhere. For example, earlier thisyear, a court held that the District of Columbia's
consumer protection statute does not impose a duty to disclose requirement to recover for omissions. The court reasoned
that consumer protection statutes do “*not prohibit unfair or deceptive trade practices only between fiduciaries.”” Saucier v.
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Countrywide Home Loans, 64 A.3d 428, 443 (D.C. 2013). Many other courts interpreting similar statutes have reached the
same result. See, e.g., V.SH. Realty v. Texaco, Inc., 757 F.2d 411, 416-17 (1st Cir. 1985) (no duty to disclose to recover for
omissions under state consumer protection statute); Greenv. H & R Block, Inc., 735 A.2d 1039, 1058 (Md. 1999) (CFA claim
did not require “fiduciary duty to disclose”); Connick v. Suzuki Motor Co., Ltd., 675 N.E.2d 584, 595 (l1l. 1996) (dismissing
common law omission claims for failure to plead a duty to disclose but *9 upholding the statutory consumer claim because
duty to disclose was not an element of statute).

The Court should not write into the CFA a*“duty to disclose” when the Legislature chose not to include such a requirement in
the statute. See, e.g., Johnson v. Cook County, 786 N.W.2d 291, 295 (Minn. 2010) (“We may not add words to a statute that
the Legislature has not supplied.”); Reider v. Anoka-Hennepin School Dist. No. 11, 728 N.W.2d 246, 250 (Minn. 2007) (stating
“we cannot add terms that the legislature has omitted”) (citation omitted).

1. AsThe Court Decided In Group Health, the Causal Nexus Required For A Private Party To Recover Damages
Under The CFA May Be Proven By Different Types Of Evidence Depending On The Particular Case.

The issue in this case concerning causation relates to what a private person seeking damages under the CFA must prove to
establish a “causal nexus’ between the deceptive conduct and the ensuing harm. That issue is separate and distinct from the
proof that the Attorney General as the State's chief legal officer must introduce to recover restitution (as opposed to damages)
for victims of unlawful conduct. In resolving the question before the Court regarding the causal nexus for damagesin aprivate
action, the Court should not impose additional requirements beyond its decision in Group Health.

A. As A Public Prosecutor, The Attorney General Has Broad Authority To Enforce The CFA And Obtain Restitution
For Injured Victims.

The CFA prohibits deceptive practices “with the intent that others rely thereon in connection with the sale of any merchandise,
whether or not any person has in fact been misled, deceived, or damaged thereby...” Minn. Stat. § 325F.69 (emphasis added).
In *10 other words, the CFA provides for liability regardless of whether a person is “misled, deceived or damaged” by the
deception. The plain language of this provision is clear and unambiguous and must be given effect. See, e.g., Sate v. Heiges,
806 N.W.2d 1, 15 (Minn. 2011) (citing Minn. Stat. § 645.16 and stating that when a statute is unambiguous, the court gives
“effect to its plain meaning”).

The Attorney General enforces the CFA through Minn. Stat. section 8.31, which providesfor avariety of remedies. This Court
recently recognized that “the remedies available to the State AG are broader than those available to a private litigant.” Curtis
v. Altria Grp., Inc., 813 N.W.2d 891, 899 (Minn. 2012) (stating Attorney General's “duties are to protect public rightsin the
interest of the state”).

Appellants have similarly recognized that the Attorney General hasa“lesser burden” in prosecuting CFA claimsthan a private
party. App. Br. at 19. For example, the Attorney General may take action under the CFA before harm occurs: the Attorney
General under subd. 2 of section 8.31 may obtain pre-litigation discovery when “any person has violated, or is about to violate”
the law (emphasis added) and under subd. 3 of section 8.31 may obtain an injunction when the law “is being violated, or is
about to be violated.” Minn. Stat. § 8.31 (emphasis added). The last sentence of subdivision 3a provides that in an action by
the Attorney General under section 8.31, a court may award “any of the remedies allowable under this subdivision.” Id. This
sentence makes clear that the Attorney General has available to it all remedies listed in Subdivision 3ato enforce its broad
authority referenced in other portions of the statute.

*11 Indifferentiating theresponsihilitiesof the Attorney General in enforcing Statelaw from aprivatelitigant seeking damages
under subdivision 3a of section 8.31, this Court noted in the Curtis decision:
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Pursuant to section 8.31, we conclude that the remedies available to the Sate AG are broader than those
available to a private litigant. Specifically, the State AG may seek not only the remedies available to the
private litigant under subdivision 3a, but also the broad remedies solely available to the State, including
civil penalties. Additionally, aprivate litigant does not have the right to obtain expedited discovery without
the commencement of a civil action under subdivision 2 or the assurance of discontinuance procedures
under subdivision 2b. Put differently, the right of a private litigant to bring a lawsuit under subdivision
3ais part of the broader authority of the State AG to bring a lawsuit under subdivision 3 to enforce all
remedies available to it, including the remedies under subdivision 3a.

813 N.W.2d at 899 (emphasis added). The Court also observed that “[t]he rights of a private litigant under subdivision 3a are
not as broad as those of the State AG,” id., and that “the rights of the State AG to bring a specific lawsuit are superior to the
right of a private litigant to bring the same lawsuit.” Id. at 900.

When the Attorney General enforces the CFA, the lawsuit is brought on behalf of the State of Minnesota, not in the name of a
private individual. The Attorney General may seek injunctive relief to stop further unlawful conduct, civil penalties to punish
thewrongdoer, and restitution for the victims. In pursuing aclaim for restitution, the Attorney General does not seek “ damages’
within the meaning of subdivision 3a. See Alpine Air Products, Inc., 490 N.W.2d at 895 (holding that an Attorney General suit
for injunctive relief and restitution was “entirely equitable” and that “[r]estitution is a traditional equitable remedy”); Philip
Morris, 551 N.W.2d at 492 (restitutionisan *12 “equitable’ remedy). A trial on aCFA claim brought by the Attorney General
isabench trial, not ajury trial, because the Attorney General does not seek “damages,” just equitable relief. Alpine Air, 490
N.W.2d at 895.

When a defendant engages in a pattern and practice of deception, adistrict court's broad equitable authority permitsit to award
full restitution to all aggrieved consumers in a case brought by the Attorney General. See, e.g., Alpine Air, 490 N.W.2d at
896; Minn. Stat. § 325F.71, subd. 3 (2012) (providing that restitution ordered pursuant to the CFA is given priority over the
imposition of enhanced civil penalties for fraud perpetrated against senior citizens); Sate v. Am. Family Prepaid Legal Corp.,
No. A11-1848, 2012 WL 2505843, at *4 (Minn. Ct. App. July 2, 2012) (stating “restitution is appropriate in this case” brought
by the Attorney General under the CFA) SA. 34.

The U.S. Supreme Court has also distinguished the equitable powers of the court in public lawsuits from private actions:
“[When] the public interest is involved in a proceeding... those equitable powers assume an even broader and more flexible
character than when only aprivate controversy isat stake...” Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946) (citations
omitted); see also United Statesv. Rx Depot, Inc., 438 F.3d 1052, 1055 (10th Cir. 2006) (“[B]ecause the suit involved the public
interest and not merely a private controversy, courts ‘ equitable powers assume an even broader and more flexible character.””).

Numerous other courts have in public actions also recognized a court's broad equitable authority to award restitution to all
consumers injured by a pattern and practice of deceptive conduct. See, e.g., *13 FTC v. Inc21.com Corp., 745 F. Supp. 2d
975, 1011 (N.D. Cal. 2010) (the FTC “is not required to prove that every individual consumer was injured to justify” an award
of full restitution because thiswould “thwart effective prosecutions of large consumer redress actions’); People v. Toomey, 203
Cal. Rptr. 642, 659 (Cal. Ct. App. 1984) (stating in attorney general action that “the trial court was fully justified in ordering
restitution to all purchasers’ because the “evidence shows that misrepresentations and nondisclosures were standard practice
in [defendant]‘ s business’).

Although a causal nexus question is not before the Court regarding State restitution claims, the Court should be mindful of the
distinction and not impede the State's ability to obtain restitution for victimsin State enforcement cases.
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B. The Court Should Retain The Flexible Group Health Standard For Proving Damages | n Private Attorney General
Actions.

Asnoted above, the CFA appliesto deceptive conduct “whether or not any person hasin fact been misled, deceived, or damaged
thereby...” Minn. Stat. § 325F.69 (emphasis added). Under the plain language of the statute, no “causal nexus’ is required to
establish liability. Section 8.31, subd. 3a - the “private attorney general” statute - authorizes private litigants to pursue damages
for CFA violations. The* causal nexus’ issuein this caserelates only to the recovery of private damages, and not the imposition
of liability under the statute.

In Group Health, this Court held that a private party need not “plead individual consumer reliance on the defendant's wrongful
conduct to state a claim for damages under subdivision 3a.” As noted above, the consumer protection statutes themselves
explicitly eliminate reliance as an el ement. Group Health, 621 N.W.2d at 12-13. The *14 Court should not revisit that ruling
on reliance. Curtis, 813 N.W.2d at 900 (“ The doctrine of stare decisis provides that we adhere to previous decisions to promote
stability in the law.”)

The Court also ruled in Group Health that private litigants must prove “a causal nexus between the allegedly wrongful conduct
of the defendants and [the private plaintiffs] damages.” 621 N.W.2d at 13. The Court stated that the proof did not require
“direct evidence of reliance of individual consumers,” but “ may be established by other direct or circumstantial evidencethat the
district court determinesisrelevant and probative asto the rel ationship between the claimed damages and the alleged prohibited
conduct.” Id. at 14.

The Court reasoned that the “ elimination of reliance as a distinct element of a statutory misrepresentation claim [under the
CFA] is consistent with the legislature's intent to broaden the availability of redress.” Id. at 12 (emphasis added). The Court
added that “we are confident that the legislature would not have authorized private damages actions such as this, where the
alleged misrepresentations are claimed to have affected a large number of consumers, while retaining a strict burden of proof
that depends on evidence of individual consumer reliance.” Id. at 15.

In Wiegand, this Court reaffirmed its holding that reliance is not required by the CFA or section 8.31. 683 N.W.2d at 812 (“one
of the central purposes of the Consumer Fraud Act is to address the unequal bargaining power that is often found in consumer
transactions.”). The Court reiterated that section 8.31 and the CFA do not require “[&a]llegations of reliance” and that a plaintiff
need only plead “that the defendant *15 engaged in conduct prohibited by the statutes and that the plaintiff was damaged
thereby.” Id. at 811. In Peterson v. BASF Corp., 675 N.W.2d 57 (Minn. 2004), the plaintiffs claimed that BASF had “misled
and deceived American farmers into believing” that “Poast-Plus’ herbicide could not be used on crops such as sugar beets,
which caused them to purchase a higher-priced herbicide. Id. at 60, 72. The Court held that evidence of a decline in “Poast-
Plus’ sales after the omissions were disclosed and a decrease in the price of the product after the discl osure was sufficient proof
to establish private damages. I1d. at 73.

Private attorney general actions “advance|] the legidature's intent to prevent fraudulent representations and deceptive practices
with regard to consumer products.” Ly v. Nystrom, 615 N.W.2d 302, 311 (Minn. 2000). “The interest of the legisature in
creating asupplemental force of private enforcement to address unlawful trade practicesis clear from thetestimony at committee
hearings.” 1d. at 313.

Asthis Court determined in Group Health, private litigants must show a“causal nexus’ between the deceptive conduct and the
alleged harm to recover damages. 621 N.W.2d at 14. Consistent with the Court's precedent, including Group Health, the Court
should retain flexibility as to the types of circumstantial or other evidence needed by private litigants to prove, and therefore
plead, a claim for damages in what can be a variety of fact settings.
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[11. The CFA Applies To Claims Against Regulated Entities.

Appellants ask the Court to ignore the plain language of the CFA and section 8.31 and create anew judicially-crafted rule: that
neither the CFA nor the Attorney General's *16 authority to enforce violations of laws under section 8.31 respecting “unfair,
discriminatory, and other unlawful practicesin business, commerce, or trade” apply to violationscommitted by regulated parties.
Thereis no support for such a proposition in the plain language of the statutes or other Minnesota law, and Appellants section
8.31 argument is not even properly before the Court.

A. The CFA Unambiguously Appliesto Claims Against “ Any Person.”

The CFA provides asfollows:

The act, use, or employment by any person of any fraud, false pretense, false promise, misrepresentation,
misleading statement or deceptive practice, with the intent that others rely thereon in connection with the
sale of any merchandise, whether or not any person hasin fact been misled, deceived, or damaged thereby,
isenjoinable as provided in section 325F.70.

Minn. Stat. 8 325F.69, subd. 1 (emphasis added). “Person” for purposes of the statute is broadly defined. Y7 Statutes are to
be construed according to their plain language. City of Brainerd v. Brainerd Invs. P'ship, 827 N.W.2d 752, 755 (Minn. 2013)
(“When legidlative intent is clear from the statute's plain and unambiguous language, we interpret the statute according to
its plain meaning without resorting to other principles of statutory interpretation.”) “It is not for this court to add words of
quaificationto[a] statute.” Inre Application of Minn. Power, No. A11-0352, .W.2d _, 2013 WL 5229779, *5 (Minn. Sept.
18, 2013) (citing Statev. Carufel, 783 N.W.2d 539, 545 (Minn. 2010) (“[ T]he court cannot add wordsto a statute not supplied by
thelegislature.”); KSTP-TVv. *17 Ramsey County, 806 N.W.2d 785, 790 n.6 (Minn. 2011) (stating “we cannot read language
into a statute that the legislature has ‘ purposely omitted or inadvertently overlooked.”’) (citation omitted). The plain language
of the CFA appliesto al persons, regardless of whether or not they are regulated by other state regulatory schemes.

The CFA appliesto fraud “in connection with the sale of any merchandise.” Minn. Stat. § 325F.69, subd. 1 (emphasis added).
“Merchandise” means “any objects, wares, goods, commodities, intangibles, real estate, loans, or services.” Minn. Stat. §

325F.68, subd. 2. Many types of “merchandise” are sold by regulated entities. For example, courts have held that, among

other things, securities, 18 insurance, ° real estate, 2° prescription drugs, 21 and medical services?? - al of which are sold by

entities governed by extensive regulatory schemes - are “merchandise” under the CFA. Further, the CFA is expressly listed in
subdivision 1 of section 8.31 asastatelaw involving “unlawful practicesin business, commerce, or trade” - further underscoring
the Legislature'sintent that the law applies to commercial enterprises that may be subject to other state regulations.

The Attorney General often prosecutes CFA violations by persons who are subject to other government regulatory provisions.
For example, in the tobacco litigation, the State brought CFA claims for smoking-related injuries to Minnesota consumers
against *18 cigarette manufacturersthat were subject to both state and federal regulations. Sate v. Philip Morris, 551 N.W.2d
490, 496 (Minn. 1996); see also, e.g., Compl., Sate v. Fleet Mortg. Corp., 158 F. Supp. 2d 962, 964-65 (D. Minn. 2001)
(Attorney General lawstit to halt atelemarketing scheme by alicensed mortgage company); Con. J., Sate v. Abbott Labs., No.
62-CV-12-4065 (2nd Dist. Minn. 2012) (Attorney General settlement of CFA claims with pharmaceutical company regulated
by FDA for promoting “ off-label” uses of drug to doctors) SA. 11; Compl., InreWalser Automotive Group, Inc., No. 02-000871
(4th Dist. Minn. 2002) (enforcement action by Attorney General against car dealer regulated by Minnesota Department of Public
Safety for fraudulent sales of car warranties); Compl., Satev. Allianz Life Ins. Co., No. 27-CV-07-581 (4th Dist. Minn. 2007)
(Attorney General lawsuit against insurance company regulated by Department of Commerce for selling unsuitable annuitiesto
senior citizens); Compl., State v. Express Health, PA, No. 19HA-CV-09-5050 (1st Dist. Minn. 2009) (Attorney Genera action
against health care professional regulated by state licensing board who never told his patients he applied for a credit cardsin

Mext


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS8.31&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS8.31&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS8.31&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS8.31&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS325F.69&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030114939&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_595_755&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_755
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031588251&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031588251&pubNum=0000999&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021866922&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_545
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026515973&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_595_790&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_790
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS325F.69&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS325F.68&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS325F.68&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS8.31&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996168467&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_595_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_496
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996168467&pubNum=0000595&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_595_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_496
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001535171&pubNum=0004637&originatingDoc=I7061f7d61f2f11e49488c8f438320c70&refType=RP&fi=co_pp_sp_4637_964&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_964

GRAPHIC COMMUNICATIONS LOCAL 1B HEALTH &..., 2013 WL 9541123...

their names and placed charges on the cards without their consent); Compl., Sate v. Grant Holding, LLC, No. C6-03-12006
(2nd Dist. Minn. 2004) (Attorney General enforcement action against realtor regulated by Minnesota Department of Commerce
who fraudulently stripped the equity out of foreclosed homes.)

Nothing in the CFA limits its application to non-regulated parties. “Ordinarily, unless a statute provides that its remedy is
exclusive, aparty should not be prevented from bringing concurrent claims.” *19 Abrahamyv. Cnty. of Hennepin, 639 N.W.2d
342, 346-47 (Minn. 2002). Further, there is no basis for the Court to defer CFA claims to administrative agencies under the
doctrineof “primary jurisdiction.” See, e.g., City of Rochester v. Peoples Coop. Power Assoc., Inc., 483 N.W.2d 477,480 (Minn.
1992) (“The [primary jurisdiction] doctrine is inapplicable if the issues raised are ‘inherently judicial,” unless the legidature
has explicitly granted exclusive jurisdiction to the administrative body.”) (citation omitted); Nader v. Allegheny Airlines, Inc.,
426 U.S. 290, 305 (1976) (“the standardsto be applied in an action for fraudulent misrepresentation are within the conventional
competence of the courts’.)

Based upon the plain language of the statute, the CFA clearly appliesto aregulated pharmacy if a CFA claim has been properly
plead.

B. The Scope of the Attorney General's Powersto Enforce Laws Other Than the CFA Under Section 8.31 Is Not
Properly Beforethe Court, And In Any Event, Appellants Erroneoudly Interpret The Statute.

Appellants raise for the first time on appeal the issue of whether violation of Minnesota Statute section 151.21, subdivision 4
isan “unfair, discriminatory [or] other unlawful practicein business, commerce, or trade” enforceable by the Attorney General
under section 8.31, subd. 1. Respondents have never claimed that section 8.31 allows them to directly enforce section 151.21,
and neither Appellants nor the Court of Appeals previously raised or addressed the issue. See, e.g., Graphic Commc'ns. v. CVS
Caremark Corp., 833 N.W.2d 403, 414 (Minn. Ct. App. 2013). The Court therefore should not consider theissue. See, e.g., In
re Matter of M.D.O., 462 N.W.2d 370, 379 (Minn. 1990) (“failure to raise and preserve an issue before the court of appeals
constitutes awaiver in a subsequent appeal to this court”).

*20 Inany event, as discussed above, section 8.31 givesthe Attorney General broad authority to enforce state laws involving
“unlawful practicesin business, commerce, or trade.” Subdivision 1 of section 8.31provides asfollows:

The attorney general shall investigate violations of the law of this state respecting unfair, discriminatory,
and other unlawful practicesin business, commerce, or trade, and specifically, but not exclusively, [certain
enumerated laws, including the CFA].

Minn. Stat. § 8.31, subd. 1 (emphasis added). Similarly, subdivision 2 of section 8.31 provides that the Attorney General
shall cause the prosecution “of any of the statutes specifically mentioned in subdivision 1 or any other laws respecting unfair,
discriminatory, or other unlawful practices in business, commerce, or trade.” Id. section 8.31, subd. 2 (emphasis added).
Subdivision 3 likewise states that the Attorney General may pursue injunctive relief for “violation of the laws referred to in
subdivision 1, specifically and generally.” 1d. section 8.31, subd. 3 (emphasis added).

The Attorney Genera has explicit authority to enforce statutes involving “business, commerce, or trade” that are not expressly
mentioned in subdivision 1 of section 8.31. For example, in Morris v. American Family, 386 N.W.2d 233, 234 (Minn. 1986),
the court held that the Attorney General could enforce the insurance claims practi ces statutes through section 8.31 - even though
aprivate party could not. The court noted that “[w]hile section 72A.20 isnot listed in subdivision 1, that subdivision saysitslist
is not exclusive, and, it is clear, section 72A.20 does deal with unfair business practices of insurers’ 1d. at 235-36 (emphasis
added). Until 1983, section 8.31 contained a subdivision 4 that excluded insurance companies from its reach. Id. at 236. *21

The Court concluded from the repeal of the statute that the Attorney General - but not private parties - could bring actions under
section 8.31 for violations of the Unfair Claims Practices Act. Id. at 238.
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In Satev. American Family Mutual Insurance Co., the Court of Appealsagain held that the Attorney General hasthe authority to

bring enforcement actions against insurers, even though they are al so regul ated by the Minnesota Department of Commerce. 23

609 N.W.2d 1, 4 (Minn. Ct. App. 2000). The court relied on the plain language of section 8.31 to conclude that “the attorney
genera has been authorized by statute to bring suit for al the alleged violations in this action either because the violations
are specifically listed by statute or because the violations involve unfair business practices.” Id. at 3-4 (“the existence of a
comprehensive regulatory scheme in an area does not necessarily constrain the authority of others’); see also Am. Family
Prepaid Legal Corp., 2012 WL 2505843, at * 4 (affirming judgment awarding remedies based on “unlawful conduct” including
violations of Minn. Stat. § 60K.46 (insurance suitability statute) and Minn. Stat. § 45.026 (financial planner fiduciary duty
statute) SA. 34-35.

These decisions correctly apply the plain language of section 8.31 and further the public interest by authorizing the Attorney
General to enforce the laws of the laws of the State of Minnesota respecting unfair, discriminatory and other unlawful practices
in business, commerce or trade.

*22 CONCLUSION

The State of Minnesotarespectfully submitsthat (1) material omissionsare actionable under the CFA without aduty to disclose,
(2) the Court should retain flexibility under Group Health for how a private litigant proves damages under the “ private attorney
statute,” and (3) the CFA appliesto entities that may be otherwise licensed or regulated, based upon the plain language of the
applicable statutes.

Appendix not available.
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